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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

APRIL DEBOER, et al., 

 

Plaintiffs,    Civil Action No. 12-cv-10285  

HON. BERNARD A. FRIEDMAN 

vs.   

      

RICHARD SNYDER, et al., 

 

Defendants. 

 

PLAINTIFFS’ MOTION IN LIMINE TO EXCLUDE 

TESTIMONY OF MARK REGNERUS 

 

NOW COME THE PLAINTIFFS, by and through their attorneys, and 

pursuant to Fed. R. Evid. 104, 403, and 702, move this Court for an Order excluding 

testimony of Mark Regnerus in this matter for the reasons stated in the attached 

supporting Brief.  

Respectfully submitted, 

 

s/Carole M. Stanyar     s/ Dana Nessel 

CAROLE M. STANYAR P34830              DANA M. NESSEL P51346 

221 N. Main Street, Suite 300   645 Griswold Street, Suite 4300 

Ann Arbor, MI 48103    Detroit, MI 48226 

(313) 819-3953      (313) 556-2300 

cstanyar@wowway.com    dananessel@hotmail.com 

 

       Attorneys for Plaintiffs 

Of counsel: 

s/Robert A. Sedler      s/ Kenneth M. Mogill  

ROBERT A. SEDLER  P31003   KENNETH M. MOGILL P17865 

Wayne State University Law School   MOGILL, POSNER & COHEN  

471 W. Palmer Street    27 E Flint Street, 2nd Floor 
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Detroit, MI 48202     Lake Orion, MI 48362  

(313) 577-3968      (248) 814-9470 

rsedler@wayne.edu    kmogill@bignet.net  

 

Dated:  February 5, 2014 

 

BRIEF IN SUPPORT OF PLAINTIFFS’ MOTION IN LIMINE TO 

EXCLUDE TESTIMONY OF MARK REGNERUS 

 

I. INTRODUCTION 

 

Mark Regnerus, Defendants’ purported expert, fails to meet the minimum 

requirements imposed by the Federal Rules of Evidence. His flawed methodology 

and generic conclusions, untethered to any of the specific factual issues in this case, 

render his opinion unreliable and irrelevant under Federal Rules of Evidence 104, 

403, and 702. For the reasons explained herein, the Court should exclude Regnerus’s 

testimony in advance of trial. However, if the Court permits Regnerus to testify, 

Plaintiffs ask the Court to exclude his testimony from evidence or accord it little to 

no weight. 

II. THE LEGAL STANDARD GOVERNING EXPERT TESTIMONY 

Federal Rule of Evidence 702 provides that expert testimony relating to 

“scientific, technical, or other specialized knowledge” is admissible only if it “will 

help the trier of fact to understand the evidence or to determine a fact in issue.” Fed. 

R. Evid. 702(a); see Pride v. BIC Corp., 218 F.3d 566, 578 (6th Cir. 2000) (citing 

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592 n.10 (1993)) 

(explaining that an expert must “testify to scientific knowledge that will assist the 
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trier of fact in understanding and disposing of issues relevant to the case”). A witness 

qualified as an expert may only offer testimony if “the testimony is based upon 

sufficient facts or data; the testimony is the product of reliable principles and 

methods; and the expert has reliably applied the principles and methods to the facts 

of the case.” Fed. R. Evid. 702(b)-(d). Additionally, expert testimony is subject to 

general evidentiary rules, such as Federal Rules of Evidence 401 and 403. See United 

States v. LeBlanc, 45 Fed. App’x 393, 400 (6th Cir. 2002) (“Obviously, expert 

testimony is subject to the same relevancy constraints as all other kinds of 

evidence.”); Moisenko v. Volkswagenwerk Aktiengesellschaft, 198 F.3d 246 (6th Cir. 

1999) (applying Fed. R. Evid. 403 balancing test to expert testimony).  

A. Expert Witness Testimony Must Be Based on Scientific, Technical, or 

“Other Specialized” Knowledge and Must Concern a Matter Beyond a 

Layperson’s Common Knowledge 

 

 An expert’s testimony must be based on “scientific, technical, or other 

specialized knowledge [that] will help the trier of fact.” Fed. R. Evid. 702(a). A 

witness may not testify as an expert unless he or she testifies about matters that are 

beyond the ability and experience of the average layperson. See, e.g., Berry v. City 

of Detroit, 25 F.3d 1342, 1349-50 (6th Cir. 1994) (“If everyone knows [the 

knowledge in question], then we do not need an expert because the testimony will 

not ‘assist the trier of fact to understand the evidence or to determine a fact in issue’ 

. . . .” (quoting Fed. R. Evid. 702)). 
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B. Expert Witness Testimony Must be Relevant and Reliable 

 Under Federal Rule of Evidence 702, the trial judge is charged with the task 

of ensuring an expert’s testimony is relevant to the task at hand and rests on a reliable 

foundation. Daubert, 509 U.S. at 591-92; Zuzula v. ABB Power T & D Co., Inc., 267 

F. Supp. 2d 703, 711 (E.D. Mich. 2003) (“[T]estimony is unhelpful when it is 

unreliable or irrelevant.”). Accordingly, Defendants bear the burden of establishing 

by a preponderance of the evidence that Regnerus’s testimony, opinion, and reports 

are relevant and reliable. See Fed. R. Evid. 104(a); Daubert, 509 U.S. at 589-93; 

Nelson v. Tennessee Gas Pipeline Co., 243 F.3d 244, 251 (6th Cir. 2001) (“It is the 

proponent of the testimony that must establish its admissibility by a preponderance 

of proof.”). 

1. Relevance 

To be relevant, the proffered expert testimony must be sufficiently tied to the 

facts of the case such that it will “assist the trier of fact to understand the evidence 

or to determine a fact in issue.” Daubert, 509 U.S. at 591 (citing Fed. R. Evid. 702). 

A “fit” or valid connection must exist between the expert’s reasoning or 

methodology and the facts at issue before the Court. Id. at 591-93. The necessary 

connection between the expert’s methodology and ultimate conclusion may not be 

established on speculation alone. General Electric v. Joiner, 522 U.S. 136, 146 

(1997) (“[N]othing in either Daubert or the Federal Rules of Evidence requires a 
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district court to admit opinion evidence that is connected to existing data only be the 

ipse dixit of the expert.”).   

In this case, the Court identified the relevant area of factual dispute as whether 

“only heterosexual marriages can provide children with the appropriate gender role-

modeling required for healthy psychological development.” R 89, Opinion Denying 

Cross Motions for Summary Judgment, p 6.1 To be admissible expert testimony, 

Regnerus’s testimony, opinion, and reports must evince “a valid scientific 

connection” to that particular inquiry “as a precondition for admissibility.” Jahn v. 

Equine Servs., PSC, 233 F.3d 382, 388 (6th Cir. 2000). 

2. Reliability 

 In addition to being relevant, an expert’s testimony must also be reliable. 

Reliability of an expert’s conclusions is based on the expert’s knowledge or 

experience in his or her discipline, rather than on subjective belief or unsupported 

speculation. See, e.g., Kuhmo Tire, 526 U.S. at 148; Daubert, 509 U.S. at 589-90. 

The Court must ensure that the expert employs “the same level of intellectual rigor 

that characterizes the practice of an expert in the relevant field.” Newell Rubbermaid, 

Inc. v. Raymond Corp., 676 F.3d 521, 527 (6th Cir. 2012) (internal quotation marks 

                                                 
1 On its face, Regnerus’s expected testimony fails to address defendants’ three 

other asserted justifications for the Michigan Marriage Amendment (“MMA”) 

because he does not discuss (1) the effects of redefining marriage, (2) the tradition 

or morality of marriage, or (3) transitioning “naturally procreative relationships 

into stable unions.” See id.  
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omitted). In cases of scientific testimony, this means that an expert’s testimony not 

only must reflect scientific knowledge, but also must be “derived by the scientific 

method” and amount to “good science.” See Daubert v. Merrell Dow 

Pharmaceuticals, 43 F.3d 1311, 1315 (9th Cir. 1995) (“Daubert II”). In essence, the 

Court must “be on guard against all forms of junk science that may creep into the 

courtroom.” Greenwell v. Boatwright, 184 F.3d 492, 501 (6th Cir. 1999).  

 Daubert suggested four non-exclusive criteria “against which to measure the 

validity of the underlying principles and methods which undergird an expert's 

opinion: [1] whether the technique or theory is capable of being tested; [2] whether 

it has been published and reviewed by peers in the relevant technical community; 

[3] the potential or known rate of error yielded by the methodology; and [4] whether 

the principle or theory has been generally accepted or shunned by the community of 

experts in the field.” Zuzula, 267 F. Supp. 2d at 712. The Sixth Circuit has identified 

several “red flags” that “caution against certifying an expert,” including (1) reliance 

on anecdotal evidence, (2) improper extrapolation, (3) failure to consider other 

possible causes, (4) lack of testing, and (5) subjectivity. Newell Rubbermaid, Inc., 

676 F.3d at 527.  

C. The Probative Value of Expert Witness Testimony Must Outweigh its 

Prejudicial Effect 

 

Finally, as with all evidence, the Court may exclude expert testimony if its 

probative value is substantially outweighed by unfair prejudice, confusion of the 
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issues, waste of time, undue delay, or needless presentation of cumulative evidence. 

See Fed. R. Evid. 403; Moisenko, 198 F.3d 246 (6th Cir. 1999) (applying Fed. R. 

Evid. 403 balancing test to expert testimony); Flanagan v. Altria Grp., Inc., 423 F. 

Supp. 2d 697, 699 (E.D. Mich. 2005) (“Even if the Court finds the evidence reliable 

and relevant, it must also determine whether its probative value is outweighed by its 

prejudicial effect.”). 

III. REGNERUS’S REPORT, OPINION, AND TESTIMONY LACK 

RELEVANCE TO THE FACTUAL ISSUES OF THIS CASE 

 

Regnerus’s expert report, opinion, and testimony should be excluded because 

they are irrelevant to this litigation. To be admissible, an expert opinion must be 

“sufficiently tied to the facts of the case that it will aid the [trier of fact] in resolving 

a factual dispute.” Daubert, 509 U.S. at 591; see U.S. v. LeBlanc, 45 Fed. App’x 

393, 400 (6th Cir. 2002) (“Obviously, expert testimony is subject to the same 

relevancy constraints as all other kinds of evidence.”). Defendants have proffered 

Regnerus’s testimony solely to demonstrate that “only heterosexual marriages can 

provide children with the appropriate gender role-modeling required for healthy 

psychological development.” R 89, Opinion, p 6. However, Regnerus’s testimony 

does not assist in answering this question because he fails to address whether 

parents’ sexual orientation affects their children’s adult outcomes. Specifically, 

Regnerus’s expected testimony is irrelevant because (A) it relies on misleading 

comparisons between children continuously raised by married parents and children 
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who struggled with family instability, and (B) any purported association between 

parental same-sex romantic behavior and family instability is immaterial to 

Defendants’ justification for the MMA. As a result of these flaws, Regnerus’s 

testimony lacks a “valid scientific connection” to the “pertinent inquiry.” See Jahn 

v. Equine Servs., PSC, 233 F.3d 382, 388 (6th Cir. 2000). 

A. Regnerus relies on misleading and irrelevant comparisons in his attempt 

to contradict the scientific consensus that no observable difference exists 

between the children of heterosexual parents and gay and lesbian parents 

Regnerus’s expected testimony is based on the New Family Structures Study 

(“NFSS”). See Dep. Ex. 5, Regnerus, Findings from NFSS, attached. However, the 

results of the NFSS are irrelevant and misleading. The study divides survey 

respondents into categories that are designed to show dissimilar results between 

children of heterosexual parents2 and children of parents who engaged in same-sex 

romantic behavior. The NFSS divides respondents with heterosexual parents into six 

different groups, distilling those respondents who “lived in [an] intact biological 

family . . . from [years] 0 to 18, and [whose] parents are still married” into a specific 

group labeled “IBF.” Id. at 757-58. Regnerus refers to stably-coupled heterosexual 

households, like those in the IBF group, as the “gold standard.” Dep. Ex. 1, Regnerus 

Expert Report, ¶ 66, attached; Dep. Ex. 6, Regnerus, NFSS Additional Analyses, p 

                                                 
2 In keeping with the NFSS, the term “heterosexual parents” here is defined as the 

parents of respondents who did not report their parents ever engaging in same-sex 

romantic behavior. 
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1377, attached. The majority of NFSS respondents with heterosexual parents do not 

fall into this IBF group and are instead classified into one of the remaining five 

heterosexual-parent groups, such as “stepfamily” or “single parent” if their parents 

“were either never married or else divorced.” Dep. Ex. 5, at 758. The NSFF takes a 

different approach to respondents who reported parental same-sex romantic 

behavior. It groups them into only two categories: children of “lesbian mothers” 

(“LM”) and “gay fathers” (“GF”). Id. at 757. All six of the heterosexual parent 

categories are collapsed into these two groups, allowing the study to obscure the 

effects of divorce or similar factors behind a gay or lesbian label.  

Despite the fact that the IBF group is designed to contain only the “gold 

standard” of heterosexual family arrangements, Regnerus repeatedly uses it as the 

baseline to which he compares the LM and GF groups. E.g., Dep. Ex. 1, ¶¶ 14-15. 

By engaging in this “apples-to-oranges” comparison, Regnerus conflates the effects 

of divorce, adoption, and single parenthood with the status of same-sex couples.  As 

a result, he fails to address the relevant issue at hand—whether the MMA is justified 

because “only heterosexual marriages can provide children with the appropriate 

gender role-modeling required for healthy psychological development.” R 89, 

Opinion, p 6. If the NFSS made an “apples-to-apples” comparison between children 

of stable heterosexual couples and children of stable gay and lesbian couples, exactly 

two respondents would fall into the gay and lesbian analogue of the IBF group. The 
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remaining respondents in the gay and lesbian parent groups struggled with factors 

like divorce that would disqualify the child of heterosexual parents from 

membership in the IBF group. Regnerus himself concedes that the two respondents 

raised by lesbian parents since birth are well-adjusted and compare favorably to the 

other respondents. Dep. Ex. 1, ¶ 42. Thus, in the only two instances where Regnerus 

could offer comparisons potentially relevant to the question of whether gay and 

lesbian couples parent as well as heterosexual couples, his study supports Plaintiffs’ 

claim that gay and lesbian parents can raise happy and healthy children. 

B. Regnerus’s other claims are irrelevant to Defendants’ asserted 

justifications for the MMA 

The elements of Regnerus’s expert report that do not address whether gay and 

lesbian parents are capable of raising children as well as heterosexual parents are 

irrelevant to Defendants’ asserted justification for the MMA as framed by this Court. 

See R 89, Opinion, p 6. For example, Regnerus’s expert report includes claims that 

non-biological parents are more likely to murder their children, Dep. Ex. 1, ¶ 9, and 

that same-sex romantic behavior by parents is associated with family instability, id. 

¶ 43. None of these claims pertain to whether “biologically connected” opposite-

gender role models are, in fact, necessary for healthy development. Moreover, none 

of these assertions bear on how marriage between same-sex couples might affect the 

proportion of children raised by biological parents. Extremely rare cases of child 
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murder are immaterial to whether marriage between same-sex couples will lead to 

fewer children being raised by biological parents.  

For the family instability observed in the NFSS to be relevant, defendants 

must establish a connection between their purported justification for the MMA and 

family instability. Expert testimony is properly excluded as irrelevant when it 

depends on a missing offer of proof to make a fact at issue more or less likely. See 

U.S. v. Geiger, 303 Fed. App’x. 327, 331 (6th Cir. 2008) (citing United States v. 

Blackwell, 459 F.3d 739, 753-54 (6th Cir. 2006)) (holding that district court did not 

err in excluding expert’s proffered testimony as irrelevant because the testimony was 

merely conjecture). Defendants have offered no proof of the effect of marriage 

between same-sex couples on family stability. Regnerus admits that he cannot offer 

an opinion on this point, rendering his testimony concerning family instability 

ambiguous and irrelevant. Regnerus Dep., 138:9-12, Jan. 8, 2014. However, 

Regnerus has begrudgingly conceded that a possible interpretation of the NFSS is 

that permitting marriage between same-sex couples is desirable precisely because it 

would improve family stability for children of gay and lesbian parents. See id.; Dep. 

Ex. 9, Paul Amato on reviewing Regnerus, p 3, attached. Because Regnerus’s 

findings and proffered testimony are not “relevant to the task at hand” this Court 

should determine that they are inadmissible. 
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IV. REGNERUS’S REPORT, OPINION, AND TESTIMONY  

ARE UNRELIABLE 

 

The Court should exclude Regnerus’s report, opinion, and expected testimony 

because they are unreliable under Fed. R. Evid. 702. In order to be reliable, an 

expert’s conclusions must be based on the expert’s knowledge or experience in his 

or her discipline, rather than on substantive belief or unsupported speculation. See, 

e.g., Kuhmo Tire, 526 U.S. at 148; Daubert, 509 U.S. at 589-590. Regnerus’s 

testimony is unreliable because (A) he fails to consider “other possible causes” for 

his results, (B) his NFSS report is not generally accepted by the social science 

community, and (C) his testimony was prepared for instrumental purposes. Each of 

these flaws is a “red flag” that “caution[s] against certifying an expert.” Newell 

Rubbermaid, Inc. v. Raymond Corp., 676 F.3d 521, 527 (6th Cir. 2012).   

A. Regnerus’s testimony is unreliable because he fails to adequately 

consider alternative explanations for his findings 

Regnerus’s expert report, opinion, and testimony are unreliable because he 

fails to adequately consider alternative explanations for his findings. See Newell 

Rubbermaid, Inc., 676 F.3d at 527 (declaring “failure to consider other possible 

causes” a “red flag” when evaluating the reliability of evidence). Unlike the expert 

witness in Conwood Co., L.P. v. U.S. Tobacco Co., Regnerus failed to “rule[] out all 

plausible alternatives for which he had data.” 290 F.3d 768, 794 (6th Cir. 2002) 
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(holding that the district court did not abuse its discretion in concluding that the 

expert satisfied Daubert). 

In his report, Regnerus fails to account for several alternative explanations for 

the outcomes of the respondents in the “lesbian mother” and “gay father” groups, 

including rates of divorce, varying durations of parental romantic relationships, and 

whether parents’ romantic partners resided with respondents. Regnerus conceded 

that the results of the NFSS would have been different had he controlled for such 

factors. Regnerus Dep. at 100:3-4. Plaintiffs’ expert witness, Michael Rosenfeld, 

found that controlling for family transition removed the disparities between the IBF 

and gay and lesbian parent groups. Regnerus also conceded that controlling for 

family transitions “explains the disparities” observed in the NFSS. Id. at 100:25. In 

light of the substantial social science research establishing that children of divorced 

or single parents fare less well than children of married parents, the Court should 

exclude Regnerus’s report because he failed to adequately consider alternative 

explanations. 

B. Regnerus’s testimony is unreliable because it is not generally accepted 

by the social science community 

 Given Regnerus’s failure to account for alternative explanations for his 

findings, his methods have not gained general acceptance in the relevant scientific 

community. See Kumho Tire, 526 U.S. at 149-50; Daubert, 509 U.S. at 591, 593-94. 

An expert’s reliability hinges on “whether the principle or theory has been generally 
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accepted or shunned by the community of experts in the field.” Zuzula v. ABB Power 

T & D Co., Inc., 267 F. Supp. 2d 703, 712 (E.D. Mich. 2003). Like the expert in 

Lawrence v. Raymond Corp., Regnerus’s methodology “is almost universally 

rejected by the relevant scientific community.” 501 F. App’x 515, 519 (6th Cir. 

2012) (affirming district court’s exclusion of expert testimony because, among other 

reasons, it was “almost unanimously rejected” by the national standards institute).  

In fact, the same journal that originally published Regnerus’s study published a letter 

signed by over one hundred social scientists faulting the Regnerus study for failing 

to follow standard peer-review requirements and for failing to take account of family 

structure and family instability.3  

Regnerus’s attempt to respond to this critique was insufficient. See Dep. Ex. 

6, at 1369. As in Pride v. BIC Corp., both Regnerus’s study and his response are 

unreliable because he failed to use “generally accepted scientific principles as 

applied to the facts of this case.” 218 F.3d 566, 578 (6th Cir. 2000) (excluding 

testimony when expert failed to apply accepted scientific principles to the facts of 

the case). The American Sociological Association (“ASA”), a national professional 

and scholarly association of over 14,000 sociologists, outlined several critical errors 

with Regnerus’s analysis, including an extremely broad definition of “lesbian” and 

                                                 
3 Gary J. Gates et al., Letter to the Editor and Advisory Editors of Social Science 

Research, 41 Social Science Research 1350 (2012). 

2:12-cv-10285-BAF-MJH   Doc # 116   Filed 02/05/14   Pg 14 of 20    Pg ID 2320



15 

“gay,” failing to take account of stability as a factor in child outcomes, failing to take 

account of duration of time spent with a mother who was romantically involved with 

a same-sex partner, and failing to isolate whether the recorded experiences occurred 

during the time the child lived with his or her mothers’ same-sex partner or during 

another childhood time period. See Dep. Ex. 10, Brief of Amicus Curiae American 

Sociological Association, 21-22, attached. According to the ASA, the only plausible 

conclusion from Regnerus’s study is that “family stability is predictive of child 

wellbeing.” Id. at 21. The evidence overwhelmingly demonstrates that the social 

science community has not generally accepted Regnerus’s methods and conclusions. 

The journal that initially published Regnerus’s study later conducted an 

internal audit that discredited his work.4 The audit concluded that the study was non-

scientific, had “serious flaws and distortions,” and should never have been 

published. Id. at 1346-49. Aware of the resounding repudiation of his study, 

Regnerus stated that he heard rumors about “efforts to retract [his article].” Regnerus 

Dep. at 133:1-2. The response of the social science community undermines the peer-

review status of the NFSS. The evidence clearly demonstrates that the expert 

community has “shunned” Regnerus’s theory and methodology. See Zuzula, 267 F. 

                                                 
4 See Darren E. Sherkat, The Editorial Process and Politicized Scholarship: 

Monday Morning Editorial Quarterbacking and a Call for Scientific Vigilance, 41 

Social Science Research 1346 (2012). 
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Supp. 2d at 712. Therefore, his testimony should be excluded under Fed. R. Evid. 

702.  

C. The Court should apply the Daubert factors with greater rigor because 

Regnerus’s testimony was prepared for instrumental purposes 

The Court should apply the Daubert factors with greater rigor because (1) the 

NFSS was prepared for litigation purposes, (2) Regnerus was not as careful as he 

would have been in his regular professional work, and (3) Regnerus’s personal 

beliefs evince a lack of objectivity. See Fed. R. Evid. 702 advisory committee’s note; 

Johnson v. Manitowoc Boom Trucks, Inc., 484 F.3d 426, 435 (6th Cir. 2007) 

(holding that it is within the district court’s “discretion to apply the Daubert factors 

with greater rigor”). The Sixth Circuit has noted that applying “close judicial 

analysis” to expert opinions potentially influenced by non-scientific factors is 

necessary “because expert witnesses are not necessarily always ‘unbiased 

scientists.” Nelson v. Tennessee Gas Pipeline Co., 243 F.3d 244, 252 (6th Cir. 2001) 

(citation omitted) (internal quotation marks omitted) (holding that the magistrate 

judge did not abuse his discretion by concluding “the fact that the study was 

performed in connection with litigation” militates against admitting the expert’s 

testimony). 

First, Regnerus’s study was prepared to bolster the litigation strategy for 

opponents of marriage between same-sex couples. A proposed expert's opinion is 

prepared for litigation when the expert is “testify[ing] about matters [that do not] 
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grow[] naturally and directly out of research [he] ha[s] conducted independent of 

litigation.” Johnson, 484 F.3d at 434. Regnerus is a “quintessential expert for hire.” 

Id. at 435. The Witherspoon Institute organized funding for Regnerus to complete 

the NFSS report. Luis Tellez, the President of the Witherspoon Institute, informed 

Regnerus via email that “[n]aturally we would like to move along as expeditiously 

as possible.” Dep. Ex. 11, E-mails between Tellez, Brad Wilcox and Regnerus, 

attached. Tellez emphasized that “[i]t would be great to have this before major 

decisions of the Supreme Court.” Id.  Seven months later, in a request for funding to 

the Bradley Foundation, Tellez again underscored that “time is of the essence” 

because “the future of the institution of marriage at this moment is very uncertain.” 

See Dep. Ex. 14, Request for Funding, 2-3, attached.  Regnerus echoed this 

sentiment when requesting a “speedy” peer-review from Jim Wright. Dep. Ex. 13, 

E-mails between Paul Amato and Regnerus, February, 2012, pp 1-2, attached.5  

Second, Regnerus’s rush to publish reveals that he was not “being as careful 

as he would be in his regular professional work.” See Kumho Tire Co. v. Carmichael, 

526 U.S. 137, 152 (1999) (holding that Daubert requires the trial court to assure 

itself that the expert “employs in the courtroom the same level of intellectual rigor 

                                                 
5 Regnerus claimed that his time sensitivity was self-imposed because he wanted to 

complete the study by his own personal deadline of March or May 2012. See 

Regnerus Dep. at 180:4-17. In fact, the Ninth Circuit had recently issued a widely 

publicized decision, Perry v. Brown, upholding marriage between same-sex 

couples in California. 671 F.3d 1052 (9th Cir. 2012) (issued Feb 7th, 2012).  
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that characterizes the practice of an expert in the relevant field”). Regnerus 

submitted the NFSS report for publication before his data collection was complete. 

Regnerus Dep. at 182:5-10. Prior to this report, Regnerus had never submitted an 

article before compiling all of the relevant data. Id.  

Third, Regnerus’s personal views toward homosexual relationships also 

undermine the objectivity, and thus reliability, of his conclusions. The Sixth Circuit 

has explained that subjectivity is a “red flag” when evaluating the reliability of an 

expert’s testimony. See, e.g., Newell Rubbermaid, Inc., 676 F.3d at 527; Best v. 

Lowe’s Home Centers, Inc., 563 F.3d 171, 177 (6th Cir. 2009).  

Regnerus admitted that his personal beliefs shaped his interest in conducting 

the NFSS. Regnerus Dep. at 209:7-20. In fact, as a “matter of affiliation [with the 

Catholic Church],” Regnerus believes that sexual relationships outside of 

heterosexual marriages are wrong. Id. at 204:9-21. He stated that he is “not a fan” of 

marriage between same-sex couples. Id. at 17:14-18. This personal belief was 

developed before Regnerus began the NFSS report. Id. Regnerus’s lack of 

objectivity demonstrates the unreliability of his proffered testimony and report.  

Given Regnerus’s failure to consider other possible causes for his results, the lack 

of general acceptance of his methodology, and the fact that his testimony was 

prepared for instrumental purposes, Regnerus’s testimony should be excluded as 

unreliable. See Fed. R. Evid. 702. 
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V. REGNERUS’S REPORT, OPINION, AND TESTIMONY ARE 

INADMISSIBLE UNDER FEDERAL RULE OF EVIDENCE 403 

 

Regnerus’s conclusions lack probative value because they are irrelevant and 

unreliable. Inclusion of his testimony would provide no benefit and will waste time 

and confuse the issues in this case. See Fed. R. Evid. 403. Moreover, any possible 

probative value of Regnerus’s report is substantially outweighed by unfair prejudice. 

For instance, his discussion of non-biological parents murdering children, Regnerus 

Expert Report ¶ 9, has nothing to do with the facts of the case and is needlessly 

emotionally inflammatory. The purpose of this reference is to instill “purely 

emotional bias” against Plaintiffs. See Fed. R. Evid. 403 advisory committee’s note. 

Thus, Regnerus’s report, opinion, and testimony are inadmissible under Fed. R. 

Evid. 403. 

VII. CONCLUSION 

For the reasons set forth above, Plaintiffs request that the Court rule 

Regnerus’s testimony inadmissible at trial or accord such testimony little or no 

weight. 

Respectfully submitted, 

 

s/Carole M. Stanyar     s/ Dana Nessel 

CAROLE M. STANYAR P34830              DANA M. NESSEL P51346 

221 N. Main Street, Suite 300   645 Griswold Street, Suite 4300 

Ann Arbor, MI 48103    Detroit, MI 48226 

(313) 819-3953     (313) 556-2300 

 

       Attorneys for Plaintiffs 

2:12-cv-10285-BAF-MJH   Doc # 116   Filed 02/05/14   Pg 19 of 20    Pg ID 2325



20 

Of counsel: 

 

s/Robert A. Sedler      s/ Kenneth M. Mogill  

ROBERT A. SEDLER  P31003   KENNETH M. MOGILL P17865 

Wayne State University Law School   MOGILL, POSNER & COHEN  

 471 W. Palmer Street    27 E Flint Street, 2nd Floor 

Detroit, MI 48202     Lake Orion, MI 48362  

(313) 577-3968      (248) 814-9470 

rsedler@wayne.edu    kmogill@bignet.net  

 

On the Brief: 

s/Steven Kochevar 

s/Irina Vaynerman 

s/Bryn Williams  

Yale Law School 

Law Student Interns  

127 Wall Street 

New Haven, CT 06511 

(979) 220-5271 

bryn.williams@yale.edu 

 

 

2:12-cv-10285-BAF-MJH   Doc # 116   Filed 02/05/14   Pg 20 of 20    Pg ID 2326



INDEX TO EXHIBITS IN SUPPORT OF MOTION TO EXCLUDE                     

TESTIMONY OF DR. MARK REGNERUS UNDER DAUBERT 

1.  Excerpts of Regnerus deposition 1/8/14 in DeBoer case 

2.  Regnerus report in DeBoer case, 12/20/13, Dep. Ex. 1 

3.  Regnerus, “How Different Are the Adult Children of Parents Who Have Same-

Sex Relationships? Findings from the National Family Structure Study, March, 

2012, Dep. Ex. 5 

4.  Regnerus, “Parental Same-Sex Relationships: Answering Critics of the New 

Family Structures Study With Additional Analyses”, 8/15/12, Dep. Ex. 6 

5.  Paul Amato, “Paul Amato on Reviewing Regnerus”, Family Inequality,7/20/13,  

Dep. Ex. 9 

6.  Amicus Brief of American Sociological Association, filed in   Hollingsworth v 

Perry, U.S.S.Ct. No. 12-144, Dep. Ex. 10 

7.   E-mails between Luis Tellez, Brad Wilcox and Regnerus, 9/21/10, Dep. Ex. 11 

8.   E-mails between Regnerus and Paul Amato re: Jim Wright, “speedy” review,   

NFSS, Dep. Ex. 13                                                                                 

9.   Request for Funding for NFSS, University of Texas at Austin, 4/5/11, Luis 

Tellez, Witherspoon Institute, Dep. Ex. 14 

 

  

2:12-cv-10285-BAF-MJH   Doc # 116-1   Filed 02/05/14   Pg 1 of 1    Pg ID 2327



In The Matter Of:
Deboer, et al vs.

Snyder, et al

Mark D. Regnerus, Ph.D.

January 8, 2014

Original File REGNERUS_PH.D._MARK D..txt

Min-U-Script® with Word Index

2:12-cv-10285-BAF-MJH   Doc # 116-2   Filed 02/05/14   Pg 1 of 8    Pg ID 2328



1

  
   1                   UNITED STATES DISTRICT COURT
  

 2                   EASTERN DISTRICT OF MICHIGAN
  

 3                        SOUTHERN DIVISION
  

 4
  

 5   APRIL DEBOER, et al,
  

 6             Plaintiffs,
  

 7        vs.                       Civil Action No. 12-cv-10285
  

 8                                  Hon. Bernard A. Friedman
  

 9   RICHARD SNYDER, et al,         Mag. Michael J. Hluchaniuk
  

10             Defendants.
  

11   __________________________
  

12
  

13
  

14        The Deposition of MARK D. REGNERUS, PH.D.,
  

15        Taken at 525 W. Ottawa Street,
  

16        Lansing, Michigan,
  

17        Commencing at 9:08 a.m.,
  

18        Wednesday, January 8, 2014,
  

19        Before Patricia A. Way, CSR-1201
  

20
  

21
  

22
  

23
  

24
  

25

2:12-cv-10285-BAF-MJH   Doc # 116-2   Filed 02/05/14   Pg 2 of 8    Pg ID 2329



100

  
 1        Social Science Research that given how profound the
  

 2        instability was, that I presumed that it would -- you
  

 3        know, that the results would be different if you had
  

 4        controlled for such profound instability.  Now, I said
  

 5        there I wondered whether that was the intelligent
  

 6        thing to do given that instability was so common among
  

 7        them.
  

 8   Q.   Okay.
  

 9   A.   I also said that -- yeah.  I'll leave it at that.
  

10   Q.   Okay.  Have you reviewed Michael Rosenfeld's expert
  

11        report submitted in this case?
  

12   A.   Yes.
  

13   Q.   And did you see his discussion of his analysis of the
  

14        NFSS data where he controlled for family transition?
  

15   A.   I did.
  

16   Q.   Yeah.  Did you agree with his analysis?
  

17   A.   I suspect he's accurate in saying that controlling for
  

18        instability makes a big difference.
  

19   Q.   Uh-huh.  And he found, right, that controlling for
  

20        family transition removed the disparities between the
  

21        gay mother -- I'm sorry -- gay mother and lesbian
  

22        mother groups on the one hand and the intact
  

23        biological families on the other?
  

24   A.   I don't know that it removes the disparities but it
  

25        explains the disparities.
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 1        there were rumors in the past and there were efforts
  

 2        to retract it.  I'm unaware of any current efforts.
  

 3   Q.   Gotcha.  So Paul Amato was one of the consultants on
  

 4        your study; is that right?
  

 5   A.   Yes.
  

 6   Q.   You -- you asked him to be a consultant?
  

 7   A.   I did.
  

 8   Q.   Uh-huh.  He's a sociologist; is that right?
  

 9   A.   Yes.
  

10   Q.   He's at Penn State?
  

11   A.   Correct.
  

12   Q.   You consider him a scholar who is well-regarded in
  

13        family-structure studies?
  

14   A.   Especially with respect to divorce, yes.
  

15   Q.   Uh-huh.  And do you consider him a scholar who's right
  

16        down the middle politically, neither liberal nor
  

17        conservative?
  

18   A.   Insofar as I understood him, yes, that's what I
  

19        perceived.
  

20   Q.   Is that -- is that still your perception?
  

21   A.   That is.
  

22   Q.   Uh-huh.  And you consider him to be a fare and
  

23        level-headed scholar in this area?
  

24   A.   I generally do.
  

25   Q.   Uh-huh.  Are you aware of the statement that
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 1        he's making some leaps, which is not uncommon, I
  

 2        suspect, but -- but he's correct that, you know, a
  

 3        generation ago things were different and the unions,
  

 4        as we can see in NFSS, tended to be unstable and then
  

 5        he says, "Presumably, as our society becomes more
  

 6        accepting . . . unfortunate circumstances will become
  

 7        less common."  That's an empirical question I don't
  

 8        believe has been answered yet.
  

 9                  And his statement about "The freedom to
  

10        marry . . . should increase stability," is also, you
  

11        know, a speculative thing about the future.  He may be
  

12        right.  I don't know.
  

13   Q.   Right.  Do you agree that marriage promotes family
  

14        stability in heterosexual couples' families?
  

15   A.   In some ways marriage denotes, you know, a -- a more
  

16        legally stable union because it provides for --
  

17        ensures legally, sort of, that things are not as
  

18        simple to break apart.
  

19   Q.   And -- and I'm sorry.  You -- I didn't hear you
  

20        clearly.  If -- if the court reporter could read back
  

21        that answer to save you the breath.
  

22                  (The requested portion of the record was
  

23                  read by the reporter at 12:42 p.m.:
  

24                  "Answer:  In some ways marriage denotes, you
  

25                  know, a -- a more legally stable union
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 1   Q.   -- that you wanted --
  

 2   A.   I'm sorry.  I interrupted you.  Could you repeat that
  

 3        question?
  

 4   Q.   Yes.  It says here you asked Jim Wright to be speedy
  

 5        about it.  It -- it sounds like you -- I understand
  

 6        that you're saying you wanted to get the peer-reviewed
  

 7        journal published, if possible, before the report.
  

 8        Was there a deadline for the report looming that you
  

 9        were trying to beat?
  

10   A.   My own deadline.
  

11   Q.   Uh-huh.
  

12   A.   Which at that --
  

13   Q.   What was that?
  

14   A.   -- point was probably March or May, I suspect, but,
  

15        yeah --
  

16   Q.   Of what year?
  

17   A.   That would have been of 2012.
  

18   Q.   Yeah, okay.  So Witherspoon didn't give you a
  

19        deadline?
  

20   A.   No.  I had given them a deadline and then I kept
  

21        moving it, but I wanted to keep my deadlines, and I
  

22        don't like when I don't make my deadlines, but I kept
  

23        pushing it back a little bit.
  

24   Q.   Uh-huh.  So did you -- you spoke to Jim Wright at
  

25        Social Science Research directly about this?
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 1        for publication at a journal?
  

 2   A.   Yes.
  

 3   Q.   And that was Social Science Research?
  

 4   A.   Yes.
  

 5   Q.   That was the journal.  So you put this in -- submitted
  

 6        it for publication before the data collection was
  

 7        complete?
  

 8   A.   Yes.
  

 9   Q.   Is that something that is -- that you've done before?
  

10   A.   I don't know if I've done it before.  I know it is not
  

11        uncommon because some data collection projects are
  

12        ongoing.  One example is the Online College Social
  

13        Life Survey collected by Paula England, or she adds to
  

14        the data insofar as people submit new cases to her.
  

15        She's closed it now, but some data collection projects
  

16        are ongoing, and in this case the nationals were
  

17        pretty robust and I knew the rate at which new cases
  

18        were coming in, and it was pretty slow at the end and
  

19        so I had already worked on the -- the paper and done
  

20        the initial results.
  

21                  There were not that many more cases that
  

22        came in afterwards, and the key -- key groups, namely
  

23        the respondents who have the same-sex relationship --
  

24        their parents have the same-sex relationship with a
  

25        member of the opposite sex -- I'm sorry -- of the same
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 1   Q.   All right.  Other than that, you can't specify the
  

 2        time frame?
  

 3   A.   It just sounds like it's closer to 2002 than recent.
  

 4   Q.   Okay.  Just based on the -- on the statements you
  

 5        made, you mean?
  

 6   A.   The language use, yeah.
  

 7   Q.   Okay.  So nowadays do you still see a connection
  

 8        between your faith and your work?
  

 9   A.   It shapes what I'm interested in for sure.  It's
  

10        always --
  

11   Q.   Uh-huh.
  

12   A.   -- as I said just a minute ago, it -- it shaped my
  

13        interest in religion, it shaped my interest in sexual
  

14        decision-making, family, relationship formation.
  

15   Q.   And -- and did your faith, in part, at all shape your
  

16        interest in doing the NFSS study?
  

17   A.   It was not a -- I was -- it's -- it's an extension
  

18        because it's on the subject of sexual relationships of
  

19        parents and relationship formation and cessation, so
  

20        it's within the same orbit of things that I was
  

21        interested in already.
  

22   Q.   Okay.  Do you know what the Austin Institute is?
  

23   A.   I do.
  

24   Q.   Can you -- can you tell me what it -- what its mission
  

25        is?
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